ABOUT ORIGINS, SOURCES, AND REFERENCES

I hereby confess that only after I began teaching decision tree analysis, first to professional audiences
through the CPR Institute for Conflict Resolution and Prevention and at the University of Cincinnati
College of Law (with a few gigs in between), did I consult some of the original and growing literature on
decision tree analysis beyond Marc Victor’s excellent writings.

If this text attempted to include citations for every aspect of the method described, the reader
would drown in footnotes. The truth is that decision analysis is not new. A celebration of the “Golden
Anniversary of Decision Analysis,” dated the field’s origin to 1964 and attributes it to two professors:
Howard Raiffa from Harvard, who made great advances in applying statistical decision theory to real-
world problems, and Ronald Howard from Stanford (then on Sabbatical from MIT), who created an
engineering approach to complex decision problems and called it “Decision Analysis” (See the archived
blog article and interview at www.smartorg.com/golden-anniversary-decision-analysis-raiffa-howard-
award-organizational-decision-quality/.)

Many, many texts and articles on decision analysis have followed, and many of these include at-
tention to the subtopic of decision trees and litigation risk analysis. I have not attempted to list all of
them here. Instead, this reference list includes books and articles I have found useful that generally
inform what is written here. By way of further resources for the reader, it also includes some articles that
broaden or deepen certain aspects of the use of decision tree analysis in legal practice.

Within the main text, I have included footnotes only for highly specific ideas or research findings
attributable to particular book chapters and articles.



206 Risk AND RIGOR

REFERENCES

Books

Aaron, Marjorie Corman. Client Science: Advice for Lawyers on Counseling Clients through Bad News and Other Legal
Realities. New York: Oxford University Press (2012).

Bell, David E.; and Schleifer, Jr. Arthur. Decision Making Under Uncertainty. CA: Duxbury Press (1995).

Clemen, Robert T. Making Hard Decisions: An Introduction to Decision Analysis. Belmont, CA: Duxbury Press (1991,
1996).

Faigman, David; Blumenthal, Jerry; Cheng, Edward; Mnookin, Jennifer; Murphy, Erin; and Sanders, Joseph. Modern
Scientific Evidence: The Law and Science of Expert Testimony. Eagan: Thomson Reuters (2014).

Hammond, John S.; Keeney, Ralph; and Raiffa, Howard. Smart Choices: A Practical Guide to Making Better Life Decisions.
New York: Broadway (2002).

Hill, Percy H. Making Decisions: A Multidisciplinary Introduction. Reading, MA: Addison Wesley (1979).

Jackson, Howell E.; Kaplow, Louis; Shavell, Steven; Viscusi, W. Kip; and Cope, David. Analytical Methods for Lawyers.
New York: Foundation (2003).

Kahneman, Daniel; Slovic, Paul; and Tversky, Amos, eds. Judgment under uncertainty: Heuristics and biases. Cambridge:
Cambridge University Press (1982).

Kahneman, Daniel, Thinking, Fast and Slow. New York: Farrar, Straus and Giroux (2011).

Kiser, Randall. Beyond Right and Wrong: The Power of Effective Decision Making for Attorneys and Clients. Berlin:
Springer (2010).

Morgan, Granger M.; Henrion, Max; and Small, Mitchell. Uncertainty: A Guide to Dealing with Uncertainty in Quantitative
Risk and Policy Analysis. Cambridge: Cambridge University Press (1990).

Plous, Scott. The Psychology of Judgment and Decision Making. Philadelphia: Temple University Press (1993).

Raiffa, Howard,and Schlaifer, Robert. “Applied Statistical Decision Theory” Wiley Inter-Science (2000, original editions
in the 1960s by Harvard and MIT in nearby presses).

Raiffa, Howard. Decision Analysis; Introductory Lectures on Choices under Uncertainty. Reading, MA: Addison-Wesley
(1968).

Raiffa, Howard; Richardson, John; and Metcalfe, David. Negotiation Analysis: The Science and Art of Collaborative
Decision Making. Cambridge, MA: Belknap of Harvard University Press (2002).

Robbennolt, Jennifer K., and Sternlight, Jean. Psychology for Lawyers: Understanding the Human Factors in Negotiation,
Litigation, and Decision Making. Chicago: American Bar Association (2012).

Schulz, Kathryn. Being Wrong: Adventures in the Margin of Error. New York: Harper Collins (2010).

Articles and Other Sources on the Psychology of Decision Making, Assessment,
Confidence and Prediction

Angner, Erik. “Economists as Experts: Overconfidence in Theory and Practice” Journal of Economic Methodology 13.1
(2006): 1-24.



ABOUT ORIGINS, SOURCES AND REFERENCES 207

Arkes, Hal; Christenen, Caryn; Lai, Cheryl; and Blumer, Catherine. “Two Methods of Reducing Overconfidence”
Organizational Behavior and Human Decision Making Processes 39 (1987): 133-144.

Bazerman, Max H. “The Relevance of Kahneman and Tversky's Concept of Framing to Organizational Behavior.” Journal
of Management 10.3 (1984): 333-43.

Block, Richard A.; and Harper, David R. “Overconfidence in Estimation: Testing the Anchoring-and-Adjustment
Hypothesis” Organizational Behavior and Human Decision Processes 49 (1991): 188-207.

Ehrlinger, Joyce; Gilovich, Thomas; and Ross, Lee. “Peering in to the Bias Blind Spot: People’s Assessments of Bias in
Themselves and Others.” Personality and Social Psychology Bulletin 31, no. 5 (2005): 680-692.

Epley, Nicholas; and Gilovich, Thomas. “Putting Adjustment Back in the Anchoring and Adjustment Heuristic:
Differential Processing of Self-Generated and Experimenter-Provided Anchors” Psychological Science 12.5 (2001):
391-396.

Epley, Nicholas; and Gilovich, Thomas. “The Anchoring-and-Adjustment Heuristicc: Why the Adjustments Are
Insufficient” Psychological Science 17.4 (2006): 311-318.

Flannelly, Laura, and Flannelly, Kevin. “Reducing People’s Judgment Bias About their Level of Knowledge” The
Psychological Record 50 (2000); 587-600.

George, Joey E; Dufty, Kevin; and Ahuja, Manju. “Countering the Anchoring and Adjustment Bias with Decision
Support Systems.” Decision Support Systems 29.2 (2000): 195-206.

Gilliland, Victoria; and Dunn, John. “Decision Making in Civil Disputes: The Effects of Legal Role, Frame, and Perceived
Chance of Winning” Judgment and Decision Making. 3.7 (2008): 512-527.

Gneezy, Uri; List, John; and Wu, George. “The Uncertainty Effect: When a Risky Prospect Is Valued Less than Its Worst
Possible Outcome." Quarterly Journal of Economics 121.4 (2006): 1283-309.

Goodman-Delahunty, Jane; Granhag, Par A.; and Loftus, E.F. “How Well Can Lawyers Predict Their Chances of Success?”
Unpublished Manuscript (1998) (cited in Koehler, Derek J.; Brenner, Lyle; and Griffin, Dale. “The Calibration of
Expert Judgment: Heuristics and Biases beyond the Laboratory;” in Thomas Gilovich, ed. Heuristics and Biases: The
Psychology of Intuitive Judgment (2002): 705-706.

Goodman-Delahunty, Jane; Granhag, Pir A.; Hartwig, Maria; and Loftus, Elizabeth F. “Insightful or Wishful: Lawyers’
Ability to Predict Case Outcomes.” Psychology, Public Policy, and Law 16.2 (2010): 133-157.

Guthrie, Chris. “Framing Frivolous Litigation: A Psychological Theory” The University of Chicago Law Review 67.1
(2000): 163-216.

Haran, Uriel; Moore, Don; and Morewedge, Carey. “A Simple Remedy for Overprecision in Judgment” Judgment and
Decision Making 5.7 (2010): 467-476.

Hall, Brian J.; and Staats, P. Trent. “Do the Numbers Get in Your Way?” Negotiation 7.11 (2004).

Kahneman, Amos; and Tversky, Daniel. “Prospect Theory: An Analysis of Decision Under Risk” Econometrica 47
(1979): 263-291.

Kiser, Randall L.; Asher, Martin A.; and McShane, Blakely B. “Let’s Not Make a Deal: An Empirical Study of Decision
Making in Unsuccessful Settlement Negotiations.” Journal of Empirical Legal Studies 5.3 (2008): 551-591.

Knox, Robert; and Inkster, James. “Postdecision Dissonance at Post Time.” Journal of Personality and Social Psychology
8.4 (1968): 319-323.

Koriat, Asher; Lichtenstein, Sarah; and Fischhoff, Baruch. “Reasons for Confidence.” Journal of Experimental Psychology,
Human Learning, and Memory 6.2 (1980): 107-118.

Loftus, Elizabeth; and Wagenaar, William. “Lawyer's Predictions of Success” Jurimetrics 28 (1988): 437-453.



208 Risk AND RIGOR

Lichtenstein, Sarah; and Fischhoff, Baruch. “Training for Calibration.” Organizational Behavior and Human Performance
26 (1980): 149-171.

Northcraft, Gregory B.; and Neale, Margaret A. “Experts, Amateurs, and Real Estate: An Anchoring-and-Adjustment
Perspective or Property Pricing Decisions.” Organizational Behavior and Human Decision Processes 39 (1987): 84-
97.

Redding, Richard; and Reppucci, N. Dickon. “Effects of Lawyers' Socio-political Attitudes on Their Judgments of Social
Science in Legal Decision Making” Law and Human Behavior 23.1 (1999): 31-54.

Smith, Andrew R.; and Windschitl, Paul D. “Biased Calculations: Numeric Anchors Influence Answers to Math
Equations” Judgment and Decision Making 6.1 (2011): 139-146.

Tversky, Amos; and Kahneman, Daniel. “The Framing of Decisions and The Psychology of Choice.” Science 211.4481
(1981): 453-58.

Whyte, Glen; and Sebenius, James. “The Effect of Multiple Anchors on Anchoring in Individual and Group Judgment.”
Organizational Behavior and Human Decision Processes 69.1 (1997): 75-85.

Articles and Other Sources on Underlying Probability and Decision Theories

Breiman, Leo. “Statistical Modeling: The Two Cultures.” Statistical Science 16.3 (2001): 199-231.

Frederick, Shane; Loewenstein, George; and O'Donoghue, Ted. “Time Discounting and Time Preference: A Critical
Review”” Journal of Economic Literature 40.2 (2002): 351-401.

Goldstein, Daniel G.; and Rothschild, David. “Lay Understanding of Probability Distributions” Judgment and Decision
Making 9.1 (2014): 1-14.

Howard, Ronald A. “Decision Analysis: Applied Decision Theory.” Proceedings of the Fourth International Conference on
Operational Research, ed. David Bendel Hertz. New York: Wiley-Interscience (1966): 97-113.

Keefer, Donald L.; and Bodily, Samuel. “Three-Point Approximations for Continuous Random Variables” Management
Science 29.5 (1983): 595-609.

Matheson, Jim. “The Golden Anniversary of Decision Analysis: The Raiffa-Howard Award for Organizational Decision
Quality” www.smartorg.com. SmartOrg. www.smartorg.com/golden-anniversary-decision-analysis-raiffa-howard-
award-organizational-decision-quality/. (2014).

Raiffa, Howard. “Decision Analysis: A Personal Account of How I Got Started and Evolved.” Operations Research 50.1
(2002).

Tani, Steve. “Five Rules-The Theoretical Foundation of Decision Analysis.” Society of Decision Professionals. Webinar.
(2012).

Wau, George; and Gonzalez, Richard. "Curvature of the Probability Weighting Function." Management Science 42 (1996):
1676-1690.

Articles and Other Sources on Elicitation of Estimates, Probability, and
Expertise

Alpert, Marc; and Raiffa, Howard. “A Progress Report on the Training of Probability Assessors.” Judgment under uncer-
tainty: Heuristics and biases. Daniel Kahneman, Paul Slovic, and Amos Tversky, eds. Cambridge (1982): 294-305.

Brown, Thomas A. “An Experiment in Probabilistic Forecasting” Rand Corporation (1973).


http://www.smartorg.com
http://www.smartorg.com/golden-anniversary-decision-analysis-raiffa-howard-award-organizational-decision-quality/
http://www.smartorg.com/golden-anniversary-decision-analysis-raiffa-howard-award-organizational-decision-quality/

ABOUT ORIGINS, SOURCES, AND REFERENCES 209

Cooke, Roger; Mendal, Max; and Thijs, Wim. “Calibration and Information in Expert Resolution; a Classical Approach.”
Automatica 24.1 (1988): 87-94.

Garthwaite, Paul; Kadane, Joseph; and O’Hagan, Anthony. “Statistical Methods for Eliciting Probability Distributions.”
Journal of the American Statistical Association 100.470 (2005): 680-701. Web.

Hora, Stephen; Dodd, N.G.; and Hora, J. “The use of Decomposition in Probability Assessments of Continuous Variables.”
The Journal of Behavioral Decision Making 6 (1993): 133-147.

Industrial Economics, Inc. “Expanded Expert Judgment Assessment of the Concentration Response Relationship
Between PM2.5 Exposure and Mortality” United States Environmental Protection Agency, Research Triangle Park,
NC (2006).

Lichtenstein, Sarah; Fischhoff, Baruch; and Phillips, Lawrence D. “The Calibration of Probabilities: The State of the Art
to 1980 Judgment under uncertainty: Heuristics and biases, eds. Daniel Kahneman, Paul Slovic, and Amos Tversky.
Cambridge (1982): 306-334.

U.S. Department of the Interior Bureau of Reclamation and U.S. Army Corps of Engineers, “Subjective Probability and
Expert Elicitation,” Chapter I-6 in Best Practices in Dam and Levee Safety Risk Analysis, Version 4.0 July 2015, at pages
I-6-9 - 1-6-10. This report is accessible at www.usbr.gov/ssle/damsafety/risk/BestPractices/Chapters/I-0-20150612.
pdf

Winkler, Robert; Hora, Stephen; and Baca, Robert. The Quality of Experts’ Probabilities Obtained Through Formal
Elicitation Techniques. Center for Nuclear Waste Regulatory Analyses (1992).

Articles and Other Sources on Decision Trees in Legal Practice and Dispute
Resolution

Aaron, Marjorie C.; and Hoffer, David. “Decision Analysis as a Method of Evaluating the Trial Alternative” Golann,
Dwight. Mediating Legal Disputes. Boston, MA: Little Brown & Company (1996): 307-334.

Aaron, Marjorie C.; and Golann, Dwight. “Evaluation and Decision Analysis” Mediating Legal Disputes. American Bar
Association (2009).

Aaron, Marjorie C.; and Brazil, Wayne. “Shaking Decision Trees for Risks and Rewards.” Dispute Resolution Magazine,
22.1 (2015): 12-18.

Aaron, Marjorie C.; and Golann, Dwight. “Using Evaluations in Mediations.” American Arbitration Association Handbook
on Mediation, ed. Thomas Carbonneau. 2nd ed. Huntington, NY: JurisNet (2006).

Aaron, Marjorie C. “Finding Settlement with Numbers, Maps, and Trees” The Handbook of Dispute Resolution, Michael
L. Moffitt and Robert C. Bordone, eds. San Francisco, CA: Jossey-Bass (2005): 202-218.

Aaron, Marjorie C. “The Value of Decision Analysis in Mediation Practice” Negotiation Journal 11.2 (1995): 123-134.

DeGroote, John. “Advanced Decision Tree Analysis in Litigation: An Interview With Marc Victor, Part 1 Settlement
Perspectives. John DeGroote (2009). Web.

DeGroote, John. “Advanced Decision Tree Analysis in Litigation: An Interview With Marc Victor, Part I Settlement
Perspectives. John DeGroote (2009). Web.

DeGroote, John. “Decision Tree Analysis in Litigation: The Basics.” Settlement Perspectives. John DeGroote (2009). Web.

Degroote, John. “Decision Trees in Mediation: A Few Examples.” Settlement Perspectives. John DeGroote (2010). Web.

Degroote, John. “Avoiding the Limitations of Decision Trees: A Few Tips from Mediators Who Use Them.” Settlement
Perspectives. John DeGroote (2010). Web.


http://www.usbr.gov/ssle/damsafety/risk/BestPractices/Chapters/I-0-20150612.pdf

http://www.usbr.gov/ssle/damsafety/risk/BestPractices/Chapters/I-0-20150612.pdf


210 Risk AND RIGOR

Gold, David. “Quantifying Preferences” Incorporating Howard Raiffa’s Ideas into Roger Fisher’s Negotiation Method.
Unpublished (1982).

Gold, David. “Valuing Litigation” Unpublished (1984).

Greenberg, Ronald D. “The Lawyer’s Use of Quantitative Analysis in Settlement Negotiations.” The Business Lawyer 38
(1983): 1557-1586.

Heavin, Heather; and Keet, Michaela. “A Spectrum of Tools to Support Litigation Risk Assessment: Promise and
Limitations. Canadian Journal of Law and Technology 15 (2017): 265.

Heavin, Heather; and Keet, Michaela. “Litigation Risk Analysis: Using Rigorous Projections to Encourage and Inform
Settlement”. Journal of Arbitration and Mediation (forthcoming).

Heavin, Heather; and Keet, Michaela. “Skating to Where the Puck Will be: Exploring Settlement Counsel and Risk
Analysis in the Negotiation of Business Disputes. 76 Sask L. Rev. 191 (2013).

Heavin, Heather; and Keet, Michaela. “The Path of Lawyers: Enhancing Predictive Ability through Risk Assessment
Methods” Canadian Institute for the Administration of Justice (October 2016). www.ciajicaj.ca/wp-content/uploads/
documents/2016/10/930.pdf.

Jones, Gregory T.; and Yarn, Douglas H. “Evaluative Dispute Resolution Under Uncertainty: An Empirical Look at Bayes’
Theorem and the Expected Value of Perfect Information.” Journal of Dispute Resolution 2003.2 (2003): 427-461.

Keet, Michaela. “Informed Decision-Making in Judicial Mediation and the Assessment of Litigation.” Ohio State Journal
of Dispute Resolution 33.1 (2018): 65.

Klein, Dan. “Decision Trees” Klein Dispute Resolution (2016) www.decisiontree.kleinmediation.com/

Kovach, Kimberlee. “The Duty to Disclose Litigation Risks and Opportunities for Settlement: The Essence of Informed
Decision-Making” University of Laverne College of Law Review 33.71 (2011).

Lande, John. “Helping Lawyers Help Clients Make Good Decisions About Dispute Resolution.” Dispute Resolution
Magazine 17.1 (2010): 14-16.

Philbin, Donald R. “The One Minute Manager Prepares for Mediation: A Multidisciplinary Approach to Negotiation
Preparation” Harvard Negotiation Law Review 13.249 (2008): 249-312.

Prestia, Paul; and Samaras, Harrie. “Beyond Decision Trees: Determining Aggregate Probabilities of Time, Cost, and
Outcomes.” Alternatives to the High Cost of Litigation 28.4 (2010): 89-102.

Senger, Jeffrey M. “Decision Analysis in Negotiation.” Marquette Law Review 87.723 (2004): 724-735.

Siedel, George J. “Intersections of Business and Legal Dispute Resolution: Decision Analytic Modeling of Litigation
Investment Decisions.” Journal of Dispute Resolution 1988.6 (1988): 107-141.

Surdeanu, Mihai; Nallapati, Ramesh; Gregory, George; Walker, Joshua; and Manning, Christopher D. “Risk Analysis for
Intellectual Property Litigation.” Intellectual Conference on Artificial Intelligence and Law, Stanford (2011). NLP
Group.

“Litigation Risk Assessment.” www.PerkinsCoie.com. Perkins Coie LLC., (2016). Web.

Victor, Mark B. “The Proper Use of Decision Analysis to Assist Litigation Strategy.” Business Lawyer 40.617 (1985).

Victor, Mark B. “Interpreting a Decision Tree Analysis of a Lawsuit” www.litigationrisk.com. (1988; revised 2001).

Victor, Mark B. “Litigation Risk Analysis and ADR” Donovan Leisure Newton & Irvine ADR Practice Book, ed. John H
Wilkinson. Wiley Law Publications (1990).

Victor, Mark B.; Blidden, Craig; Lea, Clyde; and Whitworth, J. Bryan. “Evaluating Legal Risks and Costs With Decision
Tree Analysis” Successful Partnering Between Inside and Outside Counsel: Advice from the Experts, ed. Robert L.
Haig. West Group and ACCA (2000, revised 2016).


http://www.ciajicaj.ca/wp-content/uploads/documents/2016/10/930.pdf
http://www.ciajicaj.ca/wp-content/uploads/documents/2016/10/930.pdf
http://www.decisiontree.kleinmediation.com/
http://www.PerkinsCoie.com
http://www.litigationrisk.com

ABOUT ORIGINS, SOURCES, AND REFERENCES 211

Victor, Marc B.; Calihan, Robert B.; and Dent, John R. “The Role of Risk Analysis in Dispute and Litigation Management.”
American Bar Association, Forum on Franchising (2004).

Victor, Marc B.; and Tavares, Nelson. “Enabling Early Case Resolution to Drive Down Litigation Costs.” Litigation
Management Magazine (Spring 2014).

Victor, Marc B. “Decision Tree Analysis: A Means of Reducing Litigation Uncertainty and Facilitating Good Settlements.
Georgia State University Law Review 31.4, Article 3 (2015).

*Note: Mark Victor’s articles are available on his website: www.litigationrisk.com. Also, breaking with bibliographic con-
vention, all of Marc Victor’s referenced articles are listed together, even where a co-author’s name suggests different

placement. They are in chronological order of their original publication dates.
Articles and Other Sources on Litigation-Related Data and Research

“Table C-4-U.S. District Courts—Civil Statistical Tables for The Federal Judiciary (June 30, 2014).” United States Courts.
Administrative Office of the U.S. Courts (2014). Web.

Clermont, Kevin M.; and Eisenberg, Theodore. “Litigation Realities” Cornell Law Review (2002): 88-119.

Clermont, Kevin M.; and Schwab, Stewart J. “How Employment Discrimination Plaintiffs Fare in Federal Court.” Journal
of Empirical Legal Studies 1.2 (2004): 429-458.

Clermont, Kevin M., and Schwab, Stewart J. “Employment Discrimination Plaintiffs in Federal Court: From Bad to
Worse?” Harvard Law and Policy Review 3.1 (2009): 103-132.

Colvin, Alexander J. S. “An Empirical Study of Employment Arbitration: Case Outcomes and Processes.” Journal of
Empirical Legal Studies 8.1 (2011): 1-23.

Eisenberg, Deborah T. “Stopped at the Starting Gate: The Overuse of Summary Judgment in Equal Pay Cases” New York
Law School Law Review 57 (2012): 815-839.

Levine, Kay. “The Law is Not the Case: Incorporation Empirical Methods into the Culture of Case Analysis” Journal of
Law and Public Policy, Emory Public Law Research Paper No. 05-39 (2006).

Steckman, Kris. “Market-Based Prediction Models as an Aid to Litigation Strategy and Settlement Negotiations.” Journal
of Business, Entrepreneurship and the Law 2.1 (2008): 244-272.


http://www.litigationrisk.com

